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1.0 INTRODUCTION 
 
1.1. This statement outlines the justification for the proposed redevelopment of nos. 36-40 

Dominick Street Upper, including retention of the Hendrons Building to accommodate a 
shared living development and neighbourhood uses. It should be noted that the 
proposed development ranges in height from 4 to 9 no. storeys. This statement provides 
a justification for a potential material contravention of the Dublin City Development Plan 
2016-2022 in relation to building height.  

 
1.2. It is noted that it is ultimately a matter for An Bord Pleanála to determine as to whether 

the proposed development constitutes a material contravention of the Dublin City 
Development Plan 2016-2022 and, whether it is appropriate to grant permission for the 
proposed development by reference to the provisions of Section 37(2)(b) of the Planning 
and Development Act 2000 (as amended). 
 

1.3. Section 9 of the Planning and Development (Housing) and Residential Tenancies Act, 
2016, confers power on An Bord Pleanála to grant permission for a development which 
is considered to materially contravene a Development Plan, other than in relation to the 
zoning of land, is as follows: 
 
ó(6) (a) Subject to paragraph (b), the Board may decide to grant a permission for a 
proposed strategic housing development in respect of an application under Section 4 
even where the proposed development, or part of it, contravenes materially the 
development plan or local area plan relating to the area concerned.  
 
(b) The Board shall not grant permission under paragraph (a) where the proposed 
development, or part of it, contravenes materially the development plan or local area 
plan relating to the area concerned, in relation to the zoning of land. 
 
(c) Where the proposed strategic housing development would materially contravene the 
development plan or local area plan, as the case may be, other than in relation to the 
zoning of the land, then the Board may only grant permission in accordance with 
paragraph (a) where it considers that, if Section 37(2)(b) of the Act of 2000 were to apply, 
it would grant permission for the proposed developmentô.  
 

1.4. Section 37(2)(b) of the Planning and Development Act 2000 states: 
 
ó2) (a) Subject to paragraph (b), the Board may in determining an appeal under this 
section decide to grant a permission even if the proposed development contravenes 
materially the development plan relating to the area of the planning authority to whose 
decision the appeal relates. 
 
(b) Where a planning authority has decided to refuse permission on the grounds that a 
proposed development materially contravenes the development plan, the Board may 
only grant permission in accordance with paragraph (a) where it considers that ï 
 

(i) the proposed development is of strategic or national importance, 
 
(ii) there are conflicting objectives in the development plan or the objectives are 
not clearly stated, insofar as the proposed development is concerned, or 
 
(iii) permission for the proposed development should be granted having regard to 
regional spatial and economic strategy for the area, guidelines under section 28, 
policy directives under section 29, the statutory obligations of any local authority 
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in the area, and any relevant policy of the Government, the Minister or any Minister 
of the Government, or 
(iv) permission for the proposed development should be granted having regard to 
the pattern of development, and permissions granted, in the area since the making 
of the development planô. 
 

1.5. In the event that the Board were to grant permission, the Boardôs ñreasons and 
considerationsò would have to reference the matters under Section 37 (2)(b) of the 2000 
Act upon which it relies to justify the granting of permission in material contravention of 
the Development Plan. It is apparent from section 10 (1)(3)(b) of the SHD Act that such 
reasons and considerations must appear in the Board decision itself. Section 10 (3) 
provides as follows: 
 

ñ(3) A decision of the Board to grant a permission under 9 (4) shall state- é. 
 
(b) where the Board grants a permission in accordance with section 9(6)(a), 
the main reasons and considerations for contravening materially the 
development plan or local area plan, as the case may beò (our emphasis) 

 
1.6. It is submitted that recent national planning policy, as set out in the Statement of 

Consistency, provides for increased building heights on appropriately zoned and 
serviced lands adjacent to high quality public transport.  
 

1.7. Having regard to the analysis set out below of the compliance with the proposed 
development with national planning policy and guidelines and having considered the 
pattern of development, it is considered that there is sufficient justification for An Bord 
Pleanála to grant permission for the proposed development, notwithstanding any 
material contravention of the County Development Plan, by reference to sub-paragraphs 
(i) and (iii) of Section 37(2)(b) for the reasons set out below.  
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2.0 JUSTIFICATION OF BUILDING HEIGHT PROPOSED 
 
2.1. Section 16.7.2 sets out the height requirements of the Dublin City Development Plan 

2016-2022 (the CDP). Figures 1 and 2 below indicate the height requirements specific 
to the site, being óup to 24mô for residential development. Block C within the subject 
proposal reaches a maximum height of 26.825m, approximately 2.82m above the 
requirement. All other buildings proposed (Blocks A, B, D and E) are within the height 
limit.                                                                                                   
 
Figure 1 ï Extract from Map K of the CDP showing the location of the site within the inner city) 

 
 
 
Figure 2 - Building height requirements applying to the subject site  

 
 
2.2. The Board may consider that the proposed development materially contravenes 

Section 16.7.2 of the County Development Plan. A justification is set out as follows in 
this regard.  
  

Approximate location of 
the site within the inner city 
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2.3. An Architectural Design Statement prepared by John Fleming Architects sets out in 
detail the development of the massing and design of the proposed development. A 
Townscape and Visual Impact Assessment has been prepared by Kennett Consulting 
and Photomontages and verified views prepared by Digital Dimensions illustrate the 
full visual extent of the proposed scheme from a selection of positions nearby. Each 
projected view is accompanied by a commentary on the perceived visual impact of the 
development. The impact assessment range is from none to moderate to significant. 

 
2.4. Elements of the proposed development are up to 2.82m higher than provided for in the 

CDP in relation to site. However, An Bord Pleanála may still grant planning permission 
for the proposed development, should it consider that a material contravention of the 
County Development Plan arises.  

 
2.5. It is considered that permission for the proposed development should be granted 

having regard to national and regional planning guidelines for the area, Ministerial 
Guidelines under section 28 and policy directives as outlined in the following 
justification. 

 
2.6. Section 37(2)(b) of the Act sets out four distinct criteria which allows the Board to 

materially contravene a development plan. This statement of material contravention 
addresses each of the items and it is our considered opinion that the current proposal 
satisfies the criteria as follows: 

 
(i) the proposed development is of strategic or national importance, 

 
2.7. Response: It should be noted that the proposed development only needs to fulfil one 

of the criteria above i.e. it must be ñstrategicò or ñnationalò importance.  The proposed 
development falls within the definition of ñstrategic housing developmentò in 
accordance with the definition of same provided under section 3 of the Planning and 
Development (Housing) and Residential Tenancies Act 2016, as amended. Strategic 
housing development also comes within the definition of ñstrategic infrastructure 
developmentò. On this basis also, it is submitted that the proposed development is, by 
definition, of strategic importance. 
 

2.8. The full title of the Planning and Development (Housing) and Residential Tenancies 
Act 2016 is as follows: 

 

2.9. ñAn Act to facilitate the implementation of the document entitled ñRebuilding 
Ireland ï Action Plan for Housing and Homelessnessò that was published by the 
Government on 19 July 2016, and for that and other purposes to amend the Planning 
and Development Acts 2000 to 2015, the Residential Tenancies Acts 2004 to 2015 
and the Housing Finance Agency Act 1981, to amend the Local Government Act 1998 
in relation to the Local Government Fund and to provide for connected matters.ò 

 

2.10. The Rebuilding Ireland Action Plan, and consequently the 2016 Act, recognise the 
strategic importance of larger residential developments in addressing the ongoing 
housing and homelessness crisis.  
 

(ii) there are conflicting objectives in the development plan or the 
objectives are not clearly stated, insofar as the proposed 
development is concerned, or 
 

Response: This is not relevant to the proposed statement. 
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(iii) permission for the proposed development should be granted having 
regard to regional planning guidelines for the area, guidelines under section 
28, policy directives under section 29, the statutory obligations of any local 
authority in the area, and any relevant policy of the Government, the Minister 
or any Minister of the Government, or 

 
2.11. The following section shall demonstrate how the proposed height and quantum of 

development is justified in the context of recent National Planning Policy and Ministerial 
Guidelines under section 28 of the 2000 Act, which seek to increase residential 
densities on zoned services lands adjacent to public transport corridors. These include: 
 

¶ Project Ireland: National Planning Framework 2040: 

¶ Urban Development and Building Heights, Guidelines for Planning Authorities 
(2018): 

 
National Planning Framework (NPF) 2040  

 
2.12. The National Planning Framework is the Governmentôs plan to cater for the extra one 

million people that will be living in Ireland, the additional two thirds of a million people 
working in Ireland and the half a million extra homes needed in Ireland by 2040.  

 
2.13. As a strategic development framework, Ireland 2040 sets the long-term context for our 

countryôs physical development and associated progress in economic, social and 
environmental terms and in an island, European and global context. 

 
2.14. National investment planning, the sectoral investment and policy frameworks of 

departments, agencies and the local government process will be guided by these 
strategic outcomes in relation to the practical implementation of Ireland 2040. The NPF 
sets out the importance of development within existing urban areas by ñmaking better 
use of under-utilised land including óinfillô and óbrownfieldô and publicly owned sites 
together with higher housing and job densities, better services by existing facilities and 
public transportò.  

 
2.15. Objective 3a of the NPF states that it is a national policy objective to ñdeliver at least 

40% of all new homes nationally within the built-up envelope of existing urban 
settlementsò.  

 
2.16. Objective 4 states ñensure the creation of attractive, liveable, well designed, high 

quality urban places that are home to diverse and integrated communities that enjoy a 
high quality of life and well beingò.  

 
2.17. Objective 11 of the National Planning Framework states that ñthere will be a 

presumption in favour of development that encourages more people, jobs and activity 
within existing urban areas, subject to development meeting appropriate planning 
standards and achieving targeted growthò.  

 
2.18. The NPF continues to state that: 
 

ñAlthough sometimes necessary to safeguard against poor quality design, planning 
standards should be flexibly applied in response to well-designed development 
proposals that can achieve urban infill and brownfield development objectives in 
settlements of all sizes.  
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This is in recognition of the fact that many current urban planning standards were 
devised for application to greenfield development sites and struggle to take account 
of evolved layers of complexity in existing built-up areas.  
 
In particular, general restriction on building height or universal standards for car 
parking or garden size may not be applicable in all circumstances in urban areas and 
should be replaced by performance based criteria appropriate to general locations 
e.g. city/ town centre, public transport hub, inner suburban, public transport corridor, 
outer suburban, town, village etcò.  

 
2.19. Objective 13 of the National Planning Framework also states that: 
 

ñIn urban areas, planning and related standards, including in particular building height 
and car parking will be based on performance criteria enabling alterative solutions that 
seek to achieve well-designed high quality and safe outcomes in order to achieved 
targeted growth and that protect the environmentò. 

 
2.20. The NPF also states that that: ñto avoid urban sprawl and the pressure that it puts on 

both the environment and infrastructure demands, increased residential densities are 
required in our urban areasò.  

 
2.21. Objective 35 states that it is an objective to: ñincrease residential density in settlements, 

through a range of measures including reductions in vacancy, re-use of existing 
buildings, infill development schemes, area or site based regeneration and increased 
building heightsò.  

 
2.22. Response: The proposed development is located within 100m of Broadstone Luas 

stop, within walking distance of several major employment hubs including 
Grangegorman DUT Campus (300m), the Mater public and private (800m) and the 
legal precinct at the Four Courts (1km). Further, the site is also within close proximity 
(walking distance) of several major employment centres as follows: 
 
Figure 3 - Large Employment Hubs in proximity to the site 

Employment Hub Approx. No. of 
Employees 

Distance Mode of 
Transport 

Technological University 
Dublin  

3,000 300m Walk 

The Mater Public Hospital 3,000 800m Walk 

Rotunda Hospital 1,000 700m Walk 

The Four Courts (legal 
precinct) 

c. 5,000 1km Walk 

Trinity College Dublin  4,000 1.3km Luas/bus 

IFSC 40,000 1.5km Luas 

  
2.23. In addition, the site is served by several high-frequency bus routes leading to the city 

and centre and suburbs. The existing site is underutilised and presents an opportunity 
site for development, meeting the criteria identified in the NPF and providing for 
redevelopment for a residential scheme.  

 
2.24. The scheme includes a variety of building heights stepping from 4 storeys at the 

eastern boundary of the site (cognisant of the adjoining built form) to 9 storeys at the 
western boundary and corner of the site. The building rises to a maximum height of 9 
no. storeys at the corner of Western Way and Dominick Street, reflective of this 
prominent corner, creating strong urban edge to the street. The proposed density and 
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height of the development is considered appropriate for the location of the site and the 
availability of public transport facilities. The proposed development is therefore in 
accordance with the objectives of the NPF in this regard.  

 
2.25. The proposed development will provide for a high-quality residential accommodation 

scheme, including neighbourhood uses, in a range of room sizes and layouts including 
communal internal and external spaces. The proposed materials and finishes will also 
be of a high-quality standard (including white brick and glazed finishes) in order to 
complement the existing Hendrons building on the site, whilst creating a unique quality 
urban place.   

 
2.26. It is considered that the proposed development provides for the creation of an 

attractive, sustainable residential development within an existing built up urban area, 
on a brownfield site. The provision of the new sustainable development is therefore 
consistent with the NPF objectives.  

 
2.27. Compliance with the National Planning Framework therefore provides an appropriate 

justification for granting permission for a higher building (c. 2.82m above the height 
requirement) in this location as a material contravention of the CDP. This is further 
reinforced by the Urban Development and Building Height Guidelines below.  

 
2.28. Restricting the height of the development at such a location, well served by public 

transport and adjacent to serval major employment hubs to that set out under the CDP 
building height objectives would be a contravention of Government policy which 
promotes increased densities at well served urban sites.  

 
Urban Development and Building Height Guidelines 2018 

 
2.29. The Urban Development and Building Height Guidelines (óGuidelinesô) set out national 

planning policy guidelines on building heights in urban areas in response to specific 
policy objectives set out in the National Planning Framework and Project Ireland 2040 
and draft Regional Spatial and Economic Strategy. 

 
2.30. The Guidelines in effect seek denser development at public transport nodes. The 

Guidelines state that it is Government policy to promote increased building height in 
locations with good public transport services.  

 
2.31. The Guidelines emphasise the policies of the NPF to greatly increase levels of 

residential development in urban centres and significantly increase building heights 
and overall density and to ensure that the transition towards increased heights and 
densities are not only facilitated but actively sought out and brought forward by the 
planning process and particularly at Local Authority level and An Bord Pleanála level.   

 
2.32. Under Section 28 (1C) of the Planning and Development Act 2000 (as amended), 

Planning Authorities and An Bord Pleanála will be required to have regard to the 
guidelines and comply with any applicable specific planning policy requirements 
(SPPRôs) of the guidelines in carrying out their function. 

 

2.33. Section 9(3) of the Planning and Development (Housing) and Residential Tenancies 
Act, 2016 provides as follows: 

ñ(3)(a) When making its decision in relation to an application under this section, the 
Board shall apply, where relevant, specific planning policy requirements of guidelines 
issued by the Minister under section 28 of the Act of 2000.  
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(b) Where specific planning policy requirements of guidelines referred to in paragraph 
(a) differ from the provisions of the development plan of a planning authority, then 
those requirements shall, to the extent that they so differ, apply instead of the 
provisions of the development plan.  

(c) In this subsection ñspecific planning policy requirementsò means such policy 
requirements identified in guidelines issued by the Minister to support the consistent 
application of Government or national policy and principles by planning authorities, 
including the Board, in securing overall proper planning and sustainable 
development.ò1  

2.34. In relation to redevelopment and enhancement of the city core, the guidelines state 
that ñto meet the needs of a growing population without growing out urban areas 
outwards requires more focus in planning policy and implementation terms on reusing 
previously developed ñbrownfieldò land, building up urban infill sites (which may not 
have been built on before) and either reusing or redeveloping existing sites and 
buildings that may not be in the optimal usage or format taking into account 
contemporary and future requirementsò.  

 
2.35. The proposed development is located adjacent to high-frequency public transport, in 

walking distance of employment centres, services and amenities and therefore 
presents an opportunity to provide for increased building heights and densities at this 
location. Section 3.1 of the Urban Development and Building Heights Guidelines 2018 
refers to the development management principles to be applied: 

ñIn relation to the assessment of individual planning applications and appeals,it is 
Government policy that building heights must be generally increased in appropriate 
urban locations. There is therefore a presumption in favour of buildings of increased 
height in our town/city cores and in other urban locations with good public transport 
accessibility. Planning authorities must apply the following broad principles in 
considering development proposals for buildings taller than prevailing building heights 
in urban areas in pursuit of these guidelines:  

Does the proposal positively assist in securing National Planning Framework 
objectives of focusing development in key urban centres and in particular, fulfilling 
targets related to brownfield, infill development and in particular, effectively supporting 
the National Strategic Objective to deliver compact growth in our urban centres?  

Is the proposal in line with the requirements of the development plan in force and which 
plan has taken clear account of the requirements set out in Chapter 2 of these 
guidelines?  

Where the relevant development plan or local area plan pre-dates these guidelines, 
can it be demonstrated that implementation of the pre-existing policies and objectives 
of the relevant plan or planning scheme does not align with and support the objectives 
and policies of the National Planning Framework?ò  

 
2.36. SPPR3 of the Urban Development and Building Heights Guidelines 2018 requires 

applicants for planning permission to set out how the proposal complies with the 
ñcriteria aboveò. This refers to the Development Management criteria at Section 3.2 of 
the Guidelines, which are discussed in turn below. 

 
1 Emphasis added. 
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2.37. If the Board is satisfied that the criteria under section 3.2 have been met, it ñmay 

approve such a development, even where specific objectives of the relevant 
development plan or local area plan may indicate otherwiseò. The paragraph 
introducing SPPR 3 and SPPR 3 itself are set out below for ease of reference:  

ñWhere the relevant planning authority or An Bord Plean§la considers that such criteria 
are appropriately incorporated into development proposals, the relevant authority shall 
apply the following Strategic Planning Policy Requirement under Section 28 (1C) of 
the Planning and Development Act 2000 (as amended).ò  

 
 
2.38. The following section demonstrates how the proposal complies with the relevant 

criteria as referred to in SPPR 3 above. Each of the criteria (denoted by italics) are 
considered in turn: 
 
The criteria for assessment of developments at the scale of the relevant city / town: 
 
The site is well served by public transport with high capacity, frequent service and good 
links to other modes of public transport. 
 

2.39. The proposed shared living accommodation scheme and neighbourhood uses 
proposal is located within 100m (a 2 min walk) of the Broadstone green line Luas stop, 
a high-frequency public transport mode. In addition, the site is located adjacent to 4 
no. bus stops which are served by nos. 4, 9, 83, 83a, 140 and 155 bus services which 
run to the north and south of Dublin, via the city centre.  
 

2.40. These bus services are delivered by Dublin Bus along Constitution Hill and R135 
Western Way. The nearest bus stops are numbers 195 (northbound) and 190 
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(southbound) on Constitution Hill, located approximately 180m (2-minute walk) west of 
the proposed site entrance. The nearest bus stops on Western Way are numbers 191 
(south/eastbound) and 194 (north/westbound), approximately 290m (4-minute walk) to 
the east of the site. A good standard of footpaths and pedestrian crossings are 
provided along the routes to the bus stops. Full details are provided in the TTA 
prepared by Waterman Moylan which accompanies the application.  
 
Figure 4 - Location of bus stops proximate to the subject site 

   
 Source: Waterman Moylan Consulting Engineers (TTA) 

 


